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IN THE SUPREME COURT OF THE STATE OF HAWAII 


Philip Bikle ) Citation No.: 3DTC-16-005744 
Petitioner, ) 
) APPLICATION FOR EXPEDITED WRIT OF MANDATE TO 
) THE THIRD JUDICIAL CIRCUIT, COUNTY OF HAWAII, 


vs. ) STATE OF HAWATI 
) 
DISTRICT COURT JUDGES ) APPLICATION FOR EMERGENCY STAY OF LOWER 
OF HILO, THIRD ) COURT PROCEEDINGS 
JUDICIAL DISTRICT, ) 
Respondents ) 


APPLICATION FOR EXPEDITED WRIT OF MANDATE TO THE THIRD JUDICIAL CIRCUIT, 
COUNTY OF HAWAII, STATE OF HAWAI'I & APPLICATION FOR EMERGENCY STAY OF 
LOWER COURT PROCEEDINGS 


Petitioner Philip Bikle respectfully petitions the Court to issue an emergency stay of all 
proceedings in the above mentioned case pending the disposition of the merits of the petition for 


mandamus relief. 


This motion is made pursuant to Hawai‘i Rules of Appellate Procedure Rules 21 and 27. 
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United States Constitution Amendment VI 


JURISDICTION * 
This court has jurisdiction under Hawai'i Revised Statutes §602-5(3), to wit: 


To exercise original jurisdiction in all questions arising under writs directed to 
courts of inferior jurisdiction and returnable before the supreme court, or if the 
supreme court consents to receive the case arising under writs of mandamus 
directed to public officers to compel them to fulfill the duties of their offices; and 


such other original jurisdiction as may be expressly conferred by law. 


I. STATEMENT OF FACTS: 


1. On November 11, 2016, Officer Clarence Davies III conducted a seizure of Philip Bikle and 


his automobile over an alleged traffic violation. 

2. On November 17, 2016, Officer Clarence Davies III filed citation # 3DTC-16-005744 at the 
Courthouse in Hilo, Hawai'i alleging violations of Hawai'i Revised Statutes, Chapters 286 and 
431. 

3. An unknown court clerk took this citation and treated it as if it were filed by a prosecuting 
officer who is authorized to initiate criminal prosecutions on behalf of the people of the State 
of Hawai'i by the filing of a verified charging complaint with the clerk. A court case was 
created under the same number as the citation. See Record on Appeal from related 
Interlocutory Appeal #CA AP-17-0000308 (hereinafter ROA, at November 17, 2016). 

4. On January 3, 2017 I filed my, “Motion to Dismiss for lack of ALL Jurisdiction” along with 
Hawai'i Supreme Court State Law Library Certified copies of selected relevant portions of the 
Hawai'i’ Revised Statutes, Hawai'i Rules of Evidence, and Hawai'i Rules of Penal Procedures. 


See ROA at January 3, 2017. See also attached certified copy of the “Motion to Dismiss for 


lack of ALL Jurisdiction”. 


. I made a first appearance on December 15, 2016 before Judge Harry Freitas. I made an oral 
motion to dismiss based on the grounds that no charges had been filed with the trial court by a 
prosecuting officer who is authorized to initiate criminal prosecutions on behalf of the people of 
the State of Hawai'i by the filing of a verified charging complaint with the clerk and because I 
had letters in which the Prosecuting Attorney had tacitly agreed that his office had not initiated 
prosecution against me on the matter. This oral motion was dismissed and I was told to file a 
written motion to dismiss, even though, as I had pointed out, I had not been served with any 
charging instruments by the prosecution. See ROA at December 15, 2016 at “Hearing Held”. As 
an indigent I could not afford to pay $25 for an additional copy of the official video transcript 
hearings, which is an unreasonable burden that those presumed innocent should not have to 
bear, instead I offer an internet URL on Youtube of the hearing: 
https://www. youtube.com/watch?v=WEnN faewGc0 . 

. On January 13, 2017 the Prosecuting Attorney filed “STATE OF HAWAI'I MEMORANDUM 

IN OPPOSITION TO DEFENDANT'S MOTION TO DISMISS FOR LACK OF 

JURISDICTION”. See ROA at January 13, 2017. 

. On January 24, 2017 a hearing was held in which I was informed the court doesn't deal with 

briefs on those particular days due to “traffic” case load. The hearing was rescheduled for 

March 2, 2017. If indeed it was a fact that such briefs were not handled on that day, then 

through no fault of my own the matter was delayed by a scheduling error of the court. See 

ROAat January 24, 2017. 


. On March 2, 2017 a hearing was held. A copy has been posted at the following online URL due 


to being unable to afford another $25 copy. See https://www.youtube.com/watch?v=V7K- 
sit6xiQ. 


9. 


10. 


11. 


After oral arguments had been made at the March 2,5017 hearing, my “Motion to Dismiss for 
lack of ALL Jurisdiction” was denied and the State prosecution's “Motion in Opposition” was 
granted. I made it known that I intended to appeal this decision before trial. I was not informed 
that the interlocutory appeal should be submitted to the Supreme Court Of The State Of 
Hawai I. I indicated that I planned to file a motion to suppress the evidence obtained by the 
warrantless seizure conducted by Officer Clarence Davies III, in violation of HRS 803-5. I was 
then ordered to appear on June 15, 2017 at 2p.m. in Courtroom 2C for a Bench Trial See ROA 
at March 3, 2017. 

I obtained a personal copy of the March 2, 2017 official video transcript at the Hilo Courthouse 
which was made available for pick up March 9, 2017. 

On the official video transcript Judge Michael J. Udovic makes the following statement 
approximately 2 minutes into the video of the proceeding: “Well I've read your, uhm, your 
motion and the opposition provided for by the, uhm, by the State. Is there any thing further? Or 
anything else that you need to add other than what's in your motion that you've...pretty 
extensive quite frankly.” Judge Udovic later claims in the third official video segment that he 
has read Petitioner's Motion in it's entirety. At approximately 2 minutes in to the second video 
segment of the official transcript, I raised the issue of the 2 letters that I had sent to the 
Prosecuting Attorney's office inquiring as to whether they were going to initiate prosecution 
and if so who was the attorney that would be handling it. At this point in the official record, 1 
asked Judge Udovic if he was familiar with the letters? Were they something he could recall 
right now? Judge Udovic responded that he had the documents that I filed with the court and 
that he did not have any correspondence between myself and the Prosecuting Attorney. I 
indicated that those letters were attached to the end of the motion to dismiss. I offered to let the 


Judge see my own court certified copy of my Motion to Dismiss with the attached letters. 


During this time the Judge was looking through his “copy of the Motion to Dismiss and then 


acknowledged that he found the letters. 


12. This raises serious questions for me as to whether my Motion to Dismiss was even read at all. 


13. 


As mentioned above, Judge Udovic declared that he had read the motion “in its entirety”. But 
how could he read the motion and not notice the additional 10 pages of physically stapled 
attachments to the motion, which itself was only 10 pages long? And if he actually read the 
motion he would have seen the explicit references to the letters and their contents at paragraphs 
3, 4, 5, 6, and 8. That's 5 out of 15, or 1/3, of the total paragraphs in the motion! And the 
attachments were expressly described as, “(USPS confirmation +: 70130600000227154026, 
see Attached copy of letter Document #2000)” in paragraph 3 of the Motion to Dismiss and 
“(USPS confirmation #: 70130600000227154002, see Attached copy of letter Document 
#2001) in paragraph 6 of the Motion to Dismiss. 

After reviewing the official video transcript of the oral hearing it became clear to me that 
Judge Michael Udovic was biased and prejudiced against me based on irrefutable evidence on 
the video transcript record. See https://www.youtube.com/watch?v=V7K-sit6xiQ . Judge 
Udovic claimed on the open record that he had read my motion to dismiss in its entirety and he 
later, inadvertently, revealed that he had not read this motion at all, yet he denied the motion, 
thereby depriving me of the right to be heard in my defense which is a violation of due 
process. Based on this evidence 1 filed a Motion to Recuse, which elucidates the nature of the 
bias and prejudiced behavior pointing to specific instances from the hearing in the related Trial 
Court case #3DTI-16-016896 (Intermediate Court of Appeals case #CAAP-17-0000378). This 
motion was reviewed by Judge Udovic, rather than another judge and he dismissed it, on 


March 28, 2017. The attached motion to recuse specifically raises issues that occurred in 


present case. See attached MOTION TO RECUSE. 


14. A Notice of Appeal was filed for interlocutory appêal of the order denying the motion to 
dismiss. See ROA, at March 31, 2017. 

15. At no point in time have I been served with charges and a verified complaint, in the common 
vernacular, by a licensed prosecuting attorney on behalf of the people of the State of Hawai'i, 
and summons, issued by a clerk of court, in accordance with the Law and Trial court 
procedure. 

16.1 filed an opening brief for interlocutory appeal with the Intermediate Court of Appeals on 
August 9, 2017. 


17. The case was dismissed due to a lack of jurisdiction in the Intermediate Court of Appeals. 


II. ISSUES PRESENTED AND RELIEF SOUGHT 
A. Points on the Issues Presented 

1. The First Trial Court — Judge Harry Freitas Erred in conducting and establishing 
a prima facie case, and by not finding that, as a matter of law, the prosecution 
had failed to comply with the requirements of process for initiating a criminal 
case with a valid and verified complaint that caused harmful effects and 
injustice to me. 

2. The Prosecutor failed to follow process, and did not initiate prosecution, and 
failed to state a claim. 

3. Judge Udovic erred by ordering me to a bench trial without conducting a 
probable cause hearing to determine if the warrantless seizure of me by Officer 
Clarence Davies was lawful and also without conducting an arraignment 


hearing, or obtaining the knowing waiver of said hearing by me. 


4. Judge failed to state findings of fact and conclusions of law on the record. And 
The Trial Court Erred by failing to provide the requested official transcript for 
use in this Appeal. These are a due process violations. 

5. Judges Freitas and Udovic erred by failing to acknowledge that only a licensed 
prosecutor may initiate prosecution for a criminal case and a police officer is 
not a prosecuting officer. This is a due process violation. 

6. The Trial Court erred by failing to take judicial notice of the evidence submitted 
pertaining to required elements of process as laid forth in Acts by the Hawai'i 
Legislature and Hawai'i Supreme Court decisions. 

7. The totality of the actions by Judge Harry Freitas present clear bias and 
prejudice that would prevent me from having fair proceedings. 

8. The totality of the actions by Judge Michael Udovic present clear bias and 
prejudice that would prevent me from having fair proceedings. 

B. ARGUMENT 

Introduction 
The entirety of this petition revolves around a failure to follow process and judicial prejudice 
and biases. 

1. The First Trial Court — Judge Harry Freitas Erred in conducting and 
establishing a prima facie case, and by not finding that, as a matter of law, the 
prosecution had failed to comply with the requirements of process for initiating a 
criminal case with a valid and verified complaint that caused harmful effects and 


injustice to me. 
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The ROA shows that as of the December 15, 2016 héaring with Judge Freitas there had been 
no charges filed in a verified complaint by a licensed prosecuting attorney. Only a traffic citation had 
been filed by police officer Clarence Davies III, who does not hold a license to practice law and who 
is not a prosecuting officer. Even if this citation could some how be considered as “charging” me with 
violating the law, the alleged “charges” did not state all of the elements of an offense, such as but not 
limited to, intention, and they were not given in plain, ordinary language which any one can 
comprehend. I could not prepare a proper defense or plead double jeopardy at a later point with such a 
vague document as the citation which Officer Davies III gave to me. There were no valid charges 
against me and no proof of service of a summons and Judge Freitas should not have ordered me to 
appear again and he should not have required that I file a written motion to dismiss when the 
foundational filings for initiating a case against me had not even been filed, and this was pointed out 
to him. See ROA and aforementioned official video transcript of 12/15/16. This was a violation of my 
rights to due process. 


“Resolution of the question of whether the information at issue is sufficient to 
satisfy the prescriptions of the due process clause of the fourteenth amendment 
must begin with an analysis of what is required in order for a charging document 
to meet the precepts of fundamental fairness upon which the due process clause 
is bottomed. The requirement that any charging document must furnish a 
defendant with a sufficient description of the charge against him has long been 
recognized to serve a dual function, namely (1) to enable the defendant to 
adequately prepare his defense and (2) to enable him to plead double jeopardy 
against a second prosecution. It is the former of these functions with which 
resolution as to the sufficiency of the charging instrument at issue lies, and upon 
which the decision of the federal district court which we are asked to review was 


founded.” Kreck v. Spalding, 721 F.2d 1229 (9th Cir. 1983) 
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“Accusation must sufficiently allege all esséntial elements of offense charged 
whether accusation is oral charge, information in indictment, or complaint.” 


State v. Merino, 81 Hawai'i 198, 915 P.2d 672 (1996) 


“Because the complaint failed to state a material element of DUI that the 
prosecution was required to prove, it failed to state an offense and, therefore, was 
fatally defective. Accordingly, the district court lacked subject matter jurisdiction 
to preside over the prosecution's DUI case against Cummings. That being so, (1) 
the district court erred in denying Cummings's motion to dismiss the charge 
based on the defective complaint, and (2) the amendment of the complaint after 
the presentation of the prosecution's case-in-chief failed to remedy the problem, 
inasmuch as the prosecution's case-in-chief, absent a proper complaint, was a 
nullity, and the amended complaint could not confer jurisdiction retroactively. ” 


State v. Cummings, 101 Haw. 139, 63 P.3d 1109 (2003) 


“On September 25, 2012, Crilley's counsel appeared and claimed that Crilley 
was not properly served because only a copy of the summons, without a copy of 
the complaint, was served. The Notice of Entry of Judgment and/or Order and 
Plea/Judgment filed on September 25, 2012 reflects that, “No action taken by 
court until proper service made.” The Complaint and Summons were served on 
Crilley on October 31, 2012.” State v. Crilley, 133 Haw. 452, 330 P.3d 390 
(2014) 


At no point in time have I been properly served with a complaint stating charges by an 
authorized, licensed prosecuting attorney on behalf of the State of Hawai'i accompanied by a 
summons issued by a clerk of the trial court. The ROA reflects that there has never been any filing of 
charges by a licensed prosecuting attorney. There has never been an oral recitation of the essential 
facts constituting any of the alleged offenses charged by a prosecuting attorney. In addition, the ROA 


does not show that the prosecution ever filed a proof of service of a complaint with a summons issued 
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by the court clerk. Only the court clerk is permitted to issue summons. See Hawai'i Rules of Penal 
Procedure (HRPP) Rule 9(a)(1) and Rule 9(b)(2). All of which are requirements. See HRPP Rules 7(a) 
and 9. There should have been no action taken by the trial court to create a case or to hold any 
hearings, especially after it was pointed out at the first hearing on December 15, 2016 that the above 
had not occurred to confer jurisdiction upon the court. All of these issues were also raised in my 
“motion to dismiss for lack of all jurisdiction”. See ROA at January 3, 2017 at “motion to dismiss for 
lack of all jurisdiction”. 

2. The Prosecutor failed to follow process, and did not initiate prosecution, and 


failed to state a claim. 


In my “Motion to dismiss for lack of all jurisdiction” I point out that the prosecution failed to 
file charges with the court clerk, failed to obtain a summons from the court clerk, and failed to serve 
both a complaint with charges and a summons upon me, and the prosecution failed to file a proof of 
service of such actions. See ROA at January 3, 2017 at “Motion to dismiss for lack of all jurisdiction” 
paragraphs 3, 4, 5, 6, 8, 9, 11, 12, and particularly 13, 14. There were never any oral charges issued by 
either of the two deputy prosecuting attorney's who had been present during these hearings. The ROA 
shows that there is no record of them issuing oral charges. See ROA. 


“Because “{iJn all criminal prosecutions, the accused shall enjoy the right ... to 
be informed of the nature and cause of the accusation[,]” and “[njo person shall 
be held to answer for a capital, or otherwise infamous crime, unless on a 
presentment or indictment of a Grand Jury,” an indictment or oral charge that 
fails in a material respect would encroach upon a defendant's constitutional 
rights. U.S. Const. amends. V and VI; Haw. Const. art. I, 8 14. The onus is on the 
prosecution to inform the accused fully of the accusations presented against him 
or her because “(t]he principle of fundamental fairness, essential to the concept 


of due process of law, dictates that the defendant in a criminal action should not 
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be relegated to a position from which he [or she] must speculate as to what crime 
he [or she] will have to meet in defense.” See State v. Israel, 78 Hawaiʻi 66, 71, 
890 P.2d 303, 308 (quoting Kreck v. Spalding, 721 F.2d 1229, 1233 (9th 
Cir.1983)), reconsideration denied, 78 Hawaiʻi 474, 896 P.2d 930 (1995). In 
other words, the oral charge must be worded in a manner such “that the nature 
and cause of the accusation [could] be understood by a person of common 
understanding[.]” Id. at 70, 890 P.2d at 307.” State v. Sprattling, 99 Haw. 312, 55 
P.3d 276 (2002) 


“In contrast, Wheeler immediately objected to the sufficiency of the oral charge, 


prior to the commencement of trial. 


The distinction is significant since this court has applied different principles 
depending on whether or not an objection was timely raised in the trial court. 
Under the “Motta/Wells post-conviction liberal construction rule,” we liberally 
construe charges challenged for the first time on appeal. See Merino, 81 Hawai‘i 
at 212, 915 P.2d at 686; Wells, 78 Hawai‘i at 381, 894 P.2d at 78; Elliott, 77 
Hawaiʻi at 311, 884 P.2d at 374; State v. Motta, 66 Haw. 89, 90, 657 P.2d 1019, 
1019-20 (1983). Under this approach, there is a “presumption of validity,” *400 
**1187 Sprattling, 99 Hawai‘i at 318, 55 P.3d at 282, for charges challenged 


subsequent to a conviction. In those circumstances, this court will “not reverse a 
conviction based upon a defective indictment [or complaint] unless the defendant 
can show prejudice or that the indictment [or complaint] cannot within reason be 
construed to charge a crime.” Merino, 81 Hawai‘i at 212, 915 P.2d at 686 
(citation omitted). However, the rule does not apply when reviewing timely 
motions challenging the sufficiency of an indictment. See State v. Robins, 66 


Haw. 312, 313-14, 660 P.2d 39, 41 (1983) (court declines to employ a 


Motta/Wells analysis when reviewing timely motions).” State v. Wheeler, 121 
Haw. 383, 219 P.3d 1170 (Haw. 2009) 


The sufficiency of the alleged charges has been challênged prior to trial. See ROA “Motion to 
Dismiss for lack of ALL Jurisdiction” at 93, 4, 5, 6, 8, 9, 10, 11, 12, 13, 14. The alleged charges can 


not be presumed valid pursuant to Robins. 


3. Judge Udovic erred by ordering me to a bench trial without conducting a 
probable cause hearing to determine if the warrantless seizure of me by 
Officer Clarence Davies was lawful and also without conducting an 
arraignment hearing, or obtaining the knowing waiver of said hearing by 
me. 

The ROA docket shows that at no point in time was a probable cause hearing held to determine 
the validity of the warrantless seizure of me by Officer Clarence Davies. The ROA shows that there 
was never an arraignment and entry of a plea. The ROA docket also shows that on March 2, 2017 I 
was ordered to appear for a bench trial on June 15, 2017 at 2pm in courtroom 2C. This is a violation of 
process. An arraignment and the entry of a plea is required before proceeding to trial. See Hawai'i 


Rules of Penal Procedure Rule 12. 


4. Judge failed to state findings of fact and conclusions of law on the record. 
And The Trial Court Erred by failing to provide the requested official 
transcript for use in this Appeal. These are a due process violations. 
The ROA shows that 1 requested for the findings of fact and conclusions of law on April 12, 
2017 to be entered on the record by Judge Udovic. The date is incorrect. I submitted the form on April 
10, 2017, the same day that I filed for an official video transcript, which does have the correct day 
stamped on it. See Intermediate Court of Appeals Docket Entry (ICADE) +t 31 for case CAAP-17- 


0000308, “NOTICE OF TRIAL COURT FAILURE TO TRANSMIT REQUESTED TRANSCRIPT”. 
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The request for the video transcript was made 51 days beforé the Record on Appeal was transmitted to 
the Intermediate Court of Appeals. A record of this request should be on the Trial Court docket but it 
isn't. These requests were timely filed. The Trial Court has failed to fulfill these requests even after a 
friendly reminder was mailed via certified mail (#70150640000382821425) and it was delivered on 
June 16, 2017. See also (ICADE) # 31, “NOTICE OF LATE TRANSCRIPTS & FINDINGS OF 
FACT AND CONCLUSIONS OF LAW FOR RECORD ON APPEAL”. 

The Trial Court was required to transfer the findings of fact and conclusions of law within 28 
days of the filed request. See Hawai'i Rules of Appellate Procedure (HRAP) Rule 10(f). There were no 
clear findings of fact and conclusions of law stated on the record by Judge Udovic at the March 2, 
2017 hearing with regards to the dismissal of my Motion to Dismiss due to lack of all jurisdiction. See 
March 2, 2017 Official Video Transcript referenced in 48 of this Petition. This was a violation of due 
process. It is mandated in the Hawai'i Rules of Penal Procedure (HRPP) Rule 12(e). “It is obvious in 
this case that the trial judge violated HRPP 12(e) in two respects. One, he did not hold a hearing and 
determine the motion to suppress before trial. Two, he did not state on the record the findings and 
conclusions that he made on the motion to suppress.” State v. Rodgers, 70 Haw. 156, 766 P.2d 675 
(1988). [Underlined for emphasis by Bikle]. 

As described earlier, it is my firm belief and contention that the trial court failed to document 
my request for the official video transcript, and this can be seen in the lack of an entry for April 10, 
2017 when the request was made, because it was to cover up the documented statements of Judge 
Udovic contradicting himself on an important issue, whether he actually read my motion to dismiss 
like he claimed he did before denying the motion. When a police officer gets caught lying on the stand 
or planting evidence it creates problems because then old cases have to be reopened due to not being 
able to trust the officer. Well, this is a case of a Judge being caught lying on the record and surprise, 


surprise...my request for the official video transcript isn't recorded on the ROA when it should be, the 
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official video transcript was never transmitted by the clerk asa part of the ROA, even after a reminder, 
and again, this has been the theme with the Judges and Prosecutors at the Hilo Court house, with my 
right to due process is being violated. 

5: Judges Freitas and Udovic erred by failing to acknowledge that only a 
licensed prosecutor may initiate prosecution for a criminal case and a police 
officer is not a prosecuting officer. This is a due process violation. 

As explained supra, the trial court should have found that, as a matter of law, HRS 28-1, and 
28-2 - not HRS 803-6(b) — were the laws that regulated who shall initiate prosecution on behalf of the 
people of the State of Hawai'i. But even if the court below mistakenly thought that HRS 803-6(b) 
applied, the court's dismissal of my motion to dismiss is in error. HRS 803-6(b) does not allow for a 
police officer to initiate a criminal proceeding in the name of the people of the State of Hawai'i. This 
would be in violation of HRS 28-1, HRS 28-2, HRS 605-2, HRS 605-14. 

Specifically, HRS 803-6(b) as applied to allowing a court clerk to create a criminal case upon 
the filing of a citation by a police officer violates the requirements of HRS 28-2, HRS 605-2, HRS 
605-14 whereby only a licensed prosecuting attorney has the discretion to initiate a criminal case by 


filing charges with a verified complaint with the court clerk. 


“Police officers are not “prosecuting officers” within the meaning of HRS 701-109(2). 
An Illinois appellate court has held that “proper prosecuting officer”, as used in a statute 
similar to HRS s 701-109(2), does not include police officers. In People v. Pohl, 47 
111.App.2d 232, 197 N.E.2d 759 (1964), the defendant entered a plea of guilty to the 
offense of driving without a valid driver's license and was assessed a fine which he paid. 
Prior to the entry of the guilty plea, the defendant advised the court that his driver's 
license had been previously *131 revoked. The State's Attorney thereafter filed an 
information charging defendant with driving a motor vehicle when his license was 


revoked. Defendant was convicted and sentenced. On appeal, he argued that his 
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disclosure of the revocation of his license to a state police officer was knowledge to a 
“proper prosecuting officer” within the meaning of the relevant statute. The court 
concluded that the term “proper prosecuting officer” referred to the state's attorney and 
his assistants and not to state police officers. See also People v. Bressette, 124 111. App.2d 
469, 259 N.E.2d 592 (1970). 


Such an interpretation of “prosecuting officer” is consistent with the dictionary 
definition of “prosecutor.” Thus, Webster's Third New International Dictionary defines 
“prosecutor” as “a person who institutes an official prosecution before a court often by 
appearing as the chief witness before a grand or petit jury or before a magistrate.” 
However, a “Police officer” is defined in Black's Law Dictionary as “(o)ne of the staff of 
men employed in cities and towns to enforce the municipal police, I. e., the laws and 
ordinances for preserving the peace and good order of the community.” Clearly, a police 
officer does not, nor is he authorized to, perform the function of a “prosecutor.”” State v. 
Solomon, 61 Haw. 127, 596 P.2d 779 (1979) 


“Since the prosecutor is generally charged with the responsibility of determining 
whether or not to instigate a formal criminal proceeding, see Amemiya v. Sapienza, 63 
Haw. 424, 629 P.2d 1126 (1981) (the public prosecutor has been delegated with the 
primary authority and responsibility for initiating and conducting criminal prosecutions 
within his county jurisdiction), the absence of the prosecutor's signature in the 
complaint, in our view, is not a mere formal defect.” State v. Knoeppel, 71 Haw. 168, 
785 P2d 1321 (1990) 


“4. The prosecuting attorney has broad discretion to initiate criminal proceedings, to 
decide when charges will be filed, what charges will be filed, how many charges will be 
filed, under what statutes the charges will be made, and when the proceedings will end.” 


State v. Radcliffe, 9 Haw.App. 628, 859 P.2d 925 (1993) 


“It is well settled that an “accusation must sufficiently allege all of the essential 
elements of the offense charged,” a requirement that “obtains whether an accusation is 
in the nature of an oral charge, information, indictment, or complaintl.]” State v. 


Jendrusch, 58 Haw. 279, 281, 567 P.2d 1242, 1244 (1977). Put differently, the 


sufficiency of the charging instrument is measured, inter alia, by “whether it contains 


the elements of the offense intended to be chargéd, and sufficiently apprises the 
defendant of what he [or she] must be prepared to meet[.)” State v. Wells, 78 Haw. 373, 
379-80, 894 P.2d 70, 76-77 (1995) (citations and internal quotation marks omitted) 
(brackets in original). “A charge defective in this regard amounts to a failure to state an 
offense, and a conviction based upon it cannot be sustained, for that would constitute a 
denial of due process.” Jendrusch, 58 Haw. at 281, 567 P.2d at 1244 (citations omitted). 
“Whether an indictment [or complaint] sets forth all the essential elements of [a 
charged] offense ... is a question of law,” which we review under the de novo, or 
“right/wrong,” standard. Wells, 78 Hawaii at 379, 894 P.2d at 76” State v. Merino, 81 
Haw. 198, 915 P.2d 672 (1996) 


6. The Trial Court erred by failing to take judicial notice of the evidence 
submitted pertaining to required elements of process as laid forth in Acts by 
the Hawai'i Legislature and Hawai'i Supreme Court decisions. 

The ROA shows that I submitted 6 Judicial Notices, all conforming to the Hawai'i Rules of 
Evidence Rule 202(b) whereby the trial court judges were required to take notice of the documents 
filed in to evidence. See ROA entries all dated January 3, 2017; See also Hawai'i Rules of Evidence 
Rule 202(b). These certified documents included the required process for the initiation of prosecution 
and arraignment proceedings against a defendant. These documents were ignored by Judge Udovic 
and when he was prompted on the failure to follow these processes, he stated, “That's how we do it 
here in Hawai'i.” See Official Video Transcript in the final segment, again, if the trial court turns over 
this evidence. Judge Udovic was required to take notice of those documents and by failing to do so 
violated my right to due process. 

7. The totality of the actions by Judge Harry Freitas present clear bias and 
prejudice that would prevent me from having fair proceedings. 

Judge Harry Freitas did not have any oral charges presented to him by deputy prosecuting 


attorney Evans Smith and he openly admitted during the December 15, 2016 hearing that he didn't 
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even have a complaint with charges on it in his possession 4s he attempted to elicit a plea from me. 
See ROA. When I offered to show him the letters I had in correspondence to the Prosecuting Attorney, 
who out ranks the deputy prosecuting attorney, he declined. He also refused to dismiss the case that 
day even though he had no charges provided to him to even consider proceeding upon. He ordered me 
to appear again on January 24, 2017 and told me that if I wanted to motion for dismissal I had to write 
a motion which was due January 3, 2017. He had no justification for this other than trying to keep a 
“fish on the hook”. This is far from impartial behavior. I do not believe that I can have any future 
proceedings on these matters before him without such prejudiced actions. ““Right to impartial judge 
adheres in due process clause of Hawai‘i Constitution.” Constitutional Law” Naluai v. Naluai, 99 
Haw. 363, 55 P.3d 856 (2002) 
8. The totality of the actions by Judge Michael Udovic present clear bias and 
prejudice that would prevent me from having fair proceedings. 

As was mentioned supra in Naluai v. Naluai, I have the right to an impartial judge as a matter 
of right. The actions of Judge Michael Udovic can not possibly be seen as impartial. His bias and 
prejudice is a violation of my right to due process. He failed to take notice of my judicial notices 
although he was required to. See Hawai'i Rules of Evidence Rule 202(b). He unintentionally admitted 
on the official video transcript that he did not actually read my motion to dismiss due to lack of all 
jurisdiction, as described in detail supra. Given the manner in which the Appeals Court is supposed to 
function I don't even know if this can be considered since I am referencing to evidence that has been 
intentionally withheld on appeal. I have recorded phone calls to the Hilo Court Clerk inquiring about 
these records and I have included copies of letters that I sent to them along with a stamped copy of the 
original request for these transcripts. See ROA entry #31 documents. This was a very important part of 
this appeal. I can attempt, and potentially succeed in accurately laying out the process required to be 


followed by the police, prosecution, court clerk, and the judges but if I am presenting all of this to a 
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judge who tells me that they've read my filings, when in réality nothing has been read, then I am 
clearly being deprived of my right to due process. I do not think that I can ever have a fair hearing 
before Judge Udovic and I believe that this evidence is likely the tip of the ice berg with his handling 
of other cases which I personally observed in court and I personally spoke with some defendants who 


did also did not think that they were receiving fair and impartial treatment. 


C. RELIEF SOUGHT 
It should be noted that the Judges involved in this case have been different and 
there appears to be some form of rotation occurring, hence this request is 
directed to all of the Judges who have been directly involved in this case or who 
may potentially be rotated on to this case in the future. I have been and am 
currently being deprived of the right to due process to which I am entitled at 
ALL times. This is causing irreparable harm and damages to me. I have been 
physically injured for over 15 years with high hamstring tendonapathy, among 
other health issues. Moving about, sitting for extended periods of time, and any 
thing that might impact the high hamstrings causes me pain and actual re-injure 
in instances in which the region has been aggravated in an on-going manner. 
This doesn't even get into the loss of liberty that occurs as I spend my time 
fighting corrupt officials who do not care about what the Legislature has 
provided as actual law and what the Hawai'i Supreme Court has ruled on 
various cases. I respectfully request that this Court conduct an expedited ruling 


to grant my request for a Writ of Mandamus directing the District Court Judges 


of Hilo, in the Third Judicial Circuit to: 


10. 


11. 


Stay the proceedings for this case whfle the remaining requests for relief are 


being reviewed for decision; 


. Vacate the March 2, 2017 denial of Defendant-appellant's “Motion to Dismiss 


for lack of ALL Jurisdiction”; 


. Vacate the March 2, 2017 granting of Plaintiff-appellee's “State's Opposition to 


Motion” filed on January 13, 2017; 

Vacate the following stayed order by Judge Michael Udovic's March 2, 2017, 
“Order For Philip Bikle To Appear On 06/15/17 At 2:00pm., In Courtroom 2c 
For Bench Trial”; 

Remand with instructions for the Trial Court to enter an “Order granting 


Defendant's Motion to Dismiss for lack of ALL Jurisdiction” with prejudice; 


. Remand with instructions for the Trial Court to enter an “Order denying Plaintiff 


State's Opposition to Motion”; 

Remand with instructions for the Trial Court to enter an “Order dismissing Trial 
Court Case 3DTC-16- 005744 for lack of ALL Jurisdiction” with prejudice; 
Remand with instructions to the Trial Court judges to stop ordering Philip Bikle 
to appear as the Trial Court clearly lacks ALL jurisdiction; 

Remand with instructions to the Trial Court that Judge Henry T. Nakamoto not 
sit or act in the above entitled proceedings due to a showing of bias and 
prejudice in related case 3DTI-16-016896; 

Vacate the March 30, 2017 denial of Defendant-appellant's “Motion to Recuse”; 
Remand with instructions to the Trial Court to enter an “Order granting 


Defendant's Motion to Recuse” and that Judge Michael Udovic not sit or act in 


the above entitled proceedings due to a showing of great bias and prejudice; 


12. Remand with instructions to the Trial Court that Judge Harry Freitas not sit or 
act in the above entitled proceedings due to a showing of bias and prejudice. 


DATED: Mountain View, Hawai'i, January 4, 2018. 


/s/ Philip Bikle 


In Propia Persona 
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IN THE SUPREME COURT OF THE STATE OF HAWAII 


Philip Bikle ) Citation No.: 3DTC-16-005744 
Petitioner, ) 
) APPLICATION FOR EXPEDITED WRIT OF MANDATE TO 
) THE THIRD JUDICIAL CIRCUIT, COUNTY OF HAWAII, 


vs. ) STATE OF HAWATI 
) 
DISTRICT COURT JUDGES ) APPLICATION FOR EMERGENCY STAY OF LOWER 
OF HILO, THIRD ) COURT PROCEEDINGS 
JUDICIAL DISTRICT, ) 
Respondents ) 


CERTIFICATE OF SERVICE 


The undersigned hereby certifies that on January 2018, a copy of the “APPLICATION 


FOR EXPEDITED WRIT OF MANDATE TO THE THIRD JUDICIAL CIRCUIT, COUNTY OF 
HAWAI'I, STATE OF HAWAI'I & APPLICATION FOR EMERGENCY STAY OF LOWER COURT 


PROCEEDINGS” was served upon the following parties, in the manner indicated below: 


Judge: Via JEFS and/or U.S. mail and/or personal delivery 


Dated: Mountain View, Hawaii, January , 2018. 


/s/ Philip Bikle, In Propia Persona 


